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(b)(1) 


Tliis white paper sets forth Hie iefsl basis upon wlrfch the Coitlral JntelligcnGC. Agcirey 
(“CI A”) could use lethal force in yemen aiaiusl a United States ciiix.en who senior ofnciajs 
^ reasonaj)!)' delernifocd wj^ a senior leader of al-Qaida oi' an associated force of ui-Qaida.!'' L - 

1 , .. .. _ I Furtliennore, (b)(1) 

i 8 U.S.C. § 1119(b), which criminalizes the murder abroadof a UhTisd States national by (b)(3) 
another U.S. national, does not prohibit such use of lelhal force. The text and legislative liLstory 
of lire relevant statutes, precedents of the Ofricc of fAsgal Counsci (“OLC”), and ordinary 
principles of statutory con,struction support the concktsioa that ssetion 1119 imposes no bar to 
operation.s against o senior leader of al-Qaida or an a-ssociated force who nfiverthejcs.s is a U.S, 


citizen, Soction 11 l:9(b) burs otily “uiilavwful” klllii!:g.s {cro.s,s-refcrencing,l 8 U.^ till, 

1112, 1113), and, in light of the cireuinstai,5cc.s outlined belo w, the .killing would not be 
“tiiilawAiT’ bccttiUSc it wotild fall within the traditional justification for conduel undertaken 
])nrst.iant to "public authortty.” Hor.e:,.thc .autlTorit;y to use letha! force in natiemai self*dcfen.sc,, as 
recognized by congressional enac tments, would make Hiis kind of operation lawlul, and section 
1119 w^ould not be violated. I _ i'(b)(1) 


(b)(3) 

Nor would such an operation violate cither 18 U.S.C. § 956(a)-—wiiidi makes it ,a crime 
to eoaspire within the jurisdiction.of the United Slates “to commit at any place outside the 
Uniled States an act that vs'oiikl constitute the offcn.se of murder, kidnapping, or maiming if 
committed in the special maritime and territorial jurisdiction of llie United Slates” if any; 
conspirator acts within tlic United Stales to effect any object of the conspiracy—or the War 
Crinres Act, 18 U.S.C. § 3441. Finally, an operation, under the circumstances outlined below, 
would not vran.sgrcss any possible con.stitutional linH%(ions—a conclusicn^^ that is. also relevant to 
the judgment tJmt a CIA operation would' be peiforiBOd irursuartt,to,p,uld^ aathority and. thus 
would not violate either section n 19(b) or section 956(a).' .__ .1.(b)(1) 

.(bP) 


' This white paper addresses: exelusively tlvC: use o f force abroad, in the clrcumsiauces described herein, it 
(b )(1' )'' ■ • does no! address legal i ssues that fo e use of force in ditTcrent clrcamstanccs or :ih any nation other than Yemen 

(b)(3) might presom;}__.. .. 


T|i^«5COT;r/|'" ..Z. ..1^' 














• -- .. . . ... , J F-virthcmiorc, 

5K.cordnig 10 the CIA, altliougb thcj’C may be no ocaisiot) for <iurrc}:tdcr in light of'the means by 
which sucli jui operation would be earned out, tiie CIA would prefer to eupture this larget, and if 
a potential target offers to surrender, such siirrender would bo accepted, if feasible. This tvould 
include any iargcl,s m Yemen, although the CIA assesses that a eapture in Yeraen would not be 
fca.sibic at fltis time. See infra at 20'21. Tlie CIA has fuithcr represented that this .sort of 
.be unde rta ken in a perfidious or U'cadierous manner,} 



(b)(1) 

(b)(3) 


iunally, any U.S. citian targeted in such an operation would be tin individual with aii 
(5piera!ionat snti .senior feadcrship role in uPQaida or one of its associated forces. Moreover^ the 
individual would be one who bad previoasly participated in, opBrational planning for attempted 
attacks on the United States aad wi to h as cx]p_osscd intcr^^^^ additional terrorfst 

attacks in the Uni ted Stales,; ' j 

... - (:b)(1) 

B. (b)(3) 


I 

(b)(1) 

(b)(3) 



(b)(1) 

(b)(3) 
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(b)(1) 
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ih 


Subi?ecu.on I i 19(b) oflille I iS^provic]!:;^> that ''[a) person who^ bdfu> a national of tlic 
IJniled Slates, kills or attotnpls to kill a national of the United Stales while such ncUional is 
oviiSitie the United Slates bul within the jiirisdiciion of juiolhcr counlry shall be punisluxi as 
proviuod unde- scxdons 11 ll , l i t ?., and 1! 13.'’ US U>XC. § 1 i 19(b).'^ In light of l!)C nature of 
lite oix-faiion cescribed above, ami tlic fact that its target would be a "national oi ihc IJniual 
SuiiCH''’ vvlvo b outside the United States, it might be suggested that section. 11.19(b) would 
prohihil sucli an ojx'n'anoin Seeiioh 1119, however, bars only unlawfui killings, and die Uniied 
States' U5U‘ of halia* force in luukma! selhdcfense is not unlawfi! killing. Section U 19 is best 
construed to uicorjK)raic the public amhority jui^tifioatioin which can render Icthai action: carried 
out by a govenuricnutl ofOciai lawfiil in mtm eircam^>tanocs, and this:public authority 
jusiificauoii would stpply to such a CIA operadon.. 


A, 


Although section 1119(b) refers only to the '’puinsk[ments]'* provided under sections 
1 LI 1, 1112, and ! 113, co.un.s havc.consirued section 1119(b) to incotporaie the substantive 
clanienis of iI'kbc cror^s^rcfercnccd iTrovisions of title 18;. e.g,, UhKedSiaiv^ v, Wharion^ 

321) 52(f 5.33 (5lli Cir. 2003); UnimlStmes v. WhiU, .51 F.Supp. 2d 1008, i013U.4 (fCJl 

Ca. 1997). Scciion .1111 of title I S sets lurth criminal pciidllics for'hnurder/' arK provides tJnil 
'‘ImlurdtT is tl')e uiiirnvfiil kii.ling of a human being with malice aforethought.'' Id § IM 1(a). 
Section ] 112 similarly |na)vid:«s crhtniml surxlioos for 'itnmslaughierf’ and siales that 
'‘j nijaitslaeighier is the iinlnwftil kiiiiTig of a hiunan bcliig \vithout Id. § 1112. Seciion 


" U.SX. § 1119(;a) ,h5rcwldmg of th« United Slates'mean 

scotioa ofike iannigralkiu nnd Nahen Aet, UvS.C. § ) I01.(a)(22)y (li) 






(b)(1) 

(b)(3) 


5 



(b.)(1) 

(b)(3) 


TOJtSeCllET) 



11 providers cnrnuial penalties for'‘a^ lo conirnit nnirderor rnansi-auplucr/" ki § 

h is tjierefbre ctear that scciion 1119( b) bars only '^unlavvaii (U) " 


13 . 


i his hnmadoji or) scetJun 11 i.9(bj\s scope is sipnilTcanl, as the icpisiaiivc hisiory la ilie 
unaerlyijig ofienses tlial lha section incorporates makes clear, The provisions section I ] ].9{b) 
mcorrKorate^^^ from sections 273 and :;74 tifllic Act of March 4, 1909, eh. 321, 35 Sun. * 

^ codified and tuneiKled the peud laws of the liniicd Slates. vSemion 

4 01 tl)c enactment defmed miirder as "die unlawful killing of a Imman l)eing with Jtudice 

aforeii jouglii;' and Kccdon 274 ikSinccl manslaughicras 'hbe unlawfijl killing of a human beinp 
wnhout malicc7‘ 35 S(h(, 1143:/^ In 194S, Congress codified the federal murder ami 
iniiasdauiddcr pro 1 j i and 1112 of litic tH and retained the dcfinidons of 

rnansiaughter in nearly idortiical fonn^.yee Aei of June 25, 1948, ch< 645, 62 Sim. 
bHm iiicludiiig the rekreno.es (o 'kinlawful killir^g'’ Inai rcrnttiji in the siauucs today— 
rclerera’cs iluit uncle similar fonjHdaiiotKS in some statc imirder staiuics." (’Li) 


^ Scciiun ! 1also: exprc’cdy vnrious procodunil iimiiadojv*> on pms’ccuiion Sub^acuon 

n r^tcXl) requirco that ;aiy pre/smuion be in wridngbythe Attorney GeninH the Deputy Aiiomcy 

Ijerieraf ara.n.A.SvSisian( and prechidcs die approval of such an action.‘‘if pi omnjti 

pteviou.vly urtdertaken b:>Mrfor{dgrr;co:uriijy^l^ sr^pm: couducu” laaddition, iiubsection 11 i pruvkksvihai 
dnji) lifo'sccnnitui ,4ialJ be approved .u.uder tlriasectjon uuic.ss (hu Atinrncy General, ia c{)n‘?uUatioj! with the 
herrciary .01 Slate, deicrminers l)h*u tlie cofidiici place in a eouiury in v/ldch the person is no longer pfesiu nivti 

the coimiry lacks the ability to inwtully secure theporsonb: retiini"- - n detenninnrion that “is Jim .subieet to lutUdal 
revicwfh/ ({)) 


‘ A i bps joun ec>nure^isio.nai. c,mnjnincc rc.pon on-ihc Act explained dial '‘[uju.dci cxmiiig law ji.e., prior to 
the 1V09 A:C{J, tlvii'c [had bcenl no siaicaory d.cnuiuoa of die criiuo^ cTnuirckt or liianslaugluer.’' Kepor; by (iiv 
.Kpeeial ioini Comm. o:i the lA/visinn uflhc Rcvi^it.oij and Codiaeaiion ofhhe Lawa.h-ic., H.R. Rep. No, 2. 
dUih Cong,, isi Ses^i, ni 12 (Jan, 6. tf>OS) .(*U.<h.nt.Cc)?U:rThnec .Repon’’).. 11ie i H7S edition orUve Revised- ,SiaiiMcs, 
iiowever,, did cornain a ^id'lmlion for nnvidaughtcr (htil. not murder): ‘‘Bven^ pcr^ou vvlio, svillun any ol the places or 
upon any ofthe waters fvviihm live exclusive jurisdiction ofthc United States.! unl.nwfuliy and wHlfuliy, but withou.i 
malice, 5triko3, .sud:>s., wouruk, or shooUi iU, inivcrwkc injures another, of which siviklng, stivhbin.g, wounding, 
chooVing, <tr oilier injury imch other person dic3, (^khu on land or sou, within ur wdihoul the Uniicd Slates, is gihky 
oriho-ciKnc of fnansiau-giuer," RevisedStaUiics § 554 I (1H78 ed,) (quoted in Umted States v. Akxamkt, 47) K.id 
923, 944-45 n.:)4 (D.C. Cir, With respect to snuider, the 1908 report noted that tlw legislation “enlarges the 


cornnion-iavv dofiivnlaiv, and is simikrin n^rim lo the defining murder in a large majority ofthc Stme.s “ 

Joint Coninvitiee Repon at 24.; yee ako Hevisio^i of (ho hanol hmvs>' Ihortn^s on S. '29S2 Before (he Semio o 
IkViofo oOilrConR., :i.5t 5Je$.s;. 1184, 11( 1908) (statement orSciiaiof 1-1 cyburn) (same), \9jth rcspeci to 
aianslaughter, live le'porl stated that “fwjhai is saidwith respect to ( tlvc murder provhdon] is true as to; this section, 
uranslnu|dneiGxdog defijKni »md language similar to that to be foimd in the statutes of a large ntajorivy 

of live s^iatesv'* Jo-nl Cm>imiitec Report at 24, (U) 


' See, Cal. Renal Code § 187(n} (West 2009) (’'Murder is the unlawful ktlling ofa human being, or a 
fbuis, wjth. {i.iaiice afurudmughi.’'); Flu. $tat. § 782.04(1 j(n) (West 2009) (including "unlawful killing of'a human 
being'’ as an ckment of murder); Idaho Code Ann. 18^1001 (West 2009) (“Murder is the unlawful kdlmg of a 
huineu being”): Nev, Rev 5>.taL Ann, § 200.0.10.(V/eirt 2003) (including “unlawful killing ofn human being” as an 
ch?meni ofinyrdcr); R. [ Gen. Laws ^ 11-234 (Wc,st 2008) ('"Thu unlawful killing uf a human being wUh malice 
arorcihcuight is murder “]; 7\uui. Code Ann. §39-l3"20l (Wc,$C 2009) (“Criminal homicide is ihc unlawful killing of 
ancHher person”)- suttuies:, in turn, reflect the view oiten c>:pres*$cd in the common law ofrnurder that die 
iTriuuv requires an “utviavvfui” krliing. See^ lidward Coke, 'fhe Third Part of ofLcm.% of Brydand 47 

(l..ondon, W. Glarkc 42 ^tuns 13.0.9) (“Murder is when u man ofbsound incninry, and ofthc age of discretion, 
unlawfully kilkth. vviiivin: any county ofrhe rndm anyrca.sonahle cr^,jal:Urc m reru/;? namra under the king’s peace, 
•»vi{h inaiice fo{;e't:h<njgh.t, eiihef cKprcKsed by the pany, or implied by t«w, so as the party \vour.dcd, orhurit die 
ul trie or hurt, k..c. wdthin a year tiirJ a day uRor the suinc.”}; 4 Willmin Blackstonc, Coewtotita^i^ otiilw 
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icgisliilivc. hislory indiuases, guidiiricc {is lo ihc.niKHjiing uF wJimi consiitiitcs an 
'•unlawfu] kiiling" in sections 1 i i I aixl H JIF—miu! thus. For purposes ofseclion 1 i 
Found 11 ! ik; uisionual' undcrsUtnilings oFmurder anti .mamslaughicr, Tliai hisiory shows ih.U; 

aiKc long recognized jusidtciilions and excuses to .statutes criininali/ing '■‘’unUiwIul’' 
r.:iliiiifs. One slaiv. court, lor extunjrlc. in erjustruing that stale’s inurcicr .siatute expiained that 
“tne wffl-d ‘uulawfui’ is a (mn of rirt’' that ’’cannotes a homicide with the ab.sctice of {actors of 
excuse or-jusiiricatiun," Fnopk v. Frye, tO Ca!. Rpir. 2tl 217, 22) (Cal. App, i 9y'?.). That court 
lurthcr expiained fhai thcylactors (){’excuse or justifica cjucstion include tho.se that have 
tradiliunuliy been rccogRitaK}, kI ai 321 it.2, (.)lhcr (iitthcfriiics .supnorl the same conchi,siof! See 
CiuMulkmcyv. Hathur, 42! U.S. 6H4,, 685 (197,5) (requiremciu of ••unlawful” killing in iv1a,n«^ ' 
murder siatinc meant th;n killing wa.s “iieithor jirsiilkblc nor excusable”); ci" o/.vo Rollin M. 
Ferkins <feFlona:ld M. Boyce,. Crinmal J.,aw SGiM eel 19S2) ("Iniwccnt honucide is of two 
brui.s, (1) jus.tiFmWe and (2)excusable.”). Accordingly, .section 11.19 docs not r<”<>s<inbc. killings 
envereo by .i ju.';tif!cauoti traditioindly rccogiiizeci, such as under ihe common law or stale {uni 
federal murder sutluic.s. Sue Whim, .51 K, Supp. 2d at 1013 (’'Congress did not intend [section 
1119| lo criniinaliKC ju.stili3ble o,r excusable kjlliiifs,”), (!.{) 

B, 

l,k-ibre one such reeogniyxd justifica!iaii"--lhc jiisliliciition of'•puWie au(hofi!y”~~-c:ui Ire 
antilyzcd in the context of ii, potential CIA ofiemtion, tl i.s ncccsstuy' to e>;piain why .section 
11 [9(b) inuorpcc’atcs that p.*irl:icularj:i)StillM^^^ (b}(1) 


■f’he j.H;!blic avilhorilyitrslification, gettOTalJy understood, is weii-aecepted, ;irid it is 
may he tivailnblc even iiv c-tvses. where ilte.,particuliu eriininjil is.suc cioesvtKit expres.sly 

ruler to a public siiflliprilv'Juslification,*^ Frosecuiion;i wireresoedr a ‘’pubiic authoriiy” 


l,im$ p/ hnghM 195 (Oxford 1769) {.sanve); see nha J Dip^xt afOphuam of ihe Judge Adyocatus Generai of the 
Army 1074 at t'omnKMv law, lh.c ualawi'ul kiilliig by a cvf nourm iriGiivaiy xind 

dlhcrerityii, of any mii.;>Dnobjc creaaire ir, being and untitr’ the peace ofihe State., which niaticc n fore thou §lvt eiih 
eApRis.^ or ohpliod murks omit led), (ii) 


it her 


^ 'i1te sumo is ime with respect, to other slamtes, includiitg fedcra! laws, that nmdify a proliiblted aci other 
than murder ur tnanslaught^r with tlso lontt “unlawfully.” .SV?e, Gofiz<j/es\ 89 P. 250, 252 (NM 

Terr, 1907) (con.vinhng il)C icm 'hm-iawfur* in titaluie crimjnanyjng assault wdth a deadly weapon ari “clearly 
equivalent'’ to 'Sviihout excuse or jusiirtctnioa"), I’of example, 18 U.BXI § 23390 makes it uidawful, m/</r afui, to 
“hmhiwAOiy and wilifirily f^rcividcf] or coDccin funds” with titc intemiion that Otoy be tisod (or kiiowkidgc they a.rc to 
be used) ro carry mii an act ihai is an orfense within certain specified ircxtius, or to engage in cenuin other terrorist 
ijclft. The legisiaiive li:s?oiy of sect ion 2rv39C tiiakos clctir that “[tjhc 'tenp ’unlawfully’ is mtemlcd to embody 
cofumun law defcu:':e3.” H.K. Rcj>. Ko. 107-367, ai 12 (2001), Sitniinrly, the Uniform Coda of Military Jix^Uicc 
makes u unlawfu! for tnemberr. of the tr/ned forces to, “wjthuul jusiilication or excuse, unhiwfully kiill) a human 
being” under ccriam specified circumstances. 10 U.S,C. § 918. Hoissethstanding that the. .s-iatulc already expressly 
requires lack ol jtLstiHxvtn'm orexemne. it is the longstanding view of uic armed foices ihm “(klilling n human being 
i$ unian/ur for putpescs- gftlus provision “when done without justincuiion or excuse.” Manual forCourts-Manial 
i.liuted States (2i)M ed;,). u;i 1V43, art,, i I B, commciu: (c)( 1) (emphn,sis .(U) 

^ Wlr;ere a fkloral criminal slaiutc incojporate.c the pubh aiUhonty and the govciiimcni 

ooridwct at issue is v/ithin the scope ofUicrc is no need to examine whether the crimhml pryhlldim^ 
ha,<;: been repealed, impriedly or otheBVise* by some other statute that might pmentiaily nuihorixc the :g()vceiii:O.G]rta] 


ToiysisCfun'/ 


pr 
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'FOPjasdiB' 


juKiificaiion I’i invoked iJre inidersiiintiahiy rari;, see Ainc'fieuii Law insliiiKe, MucJel I'enal C'ndi' 
^ I,, ill 2d f!9«5); cf iuxa Fraud (Jp, O.L.c' 

..ka ii,.., .Jo (iyg4), iuid Uii® iftcrv is liaie case law in which amris liavc analv/.cc! tlw'. 
scope oi Iho jushlituttioa %yi{h respccj tu ilie conduci orgov'cnimcni oi'riciais..*'-' Noi'ieiJicless 
di^esstons ht the Jeadinp treo Uses and in (lie Mode! Pcriai Code ciemonstraui hs legitimacv. 
a vvaync R. l.,al'ave. Suhslaniive Q-mimat Law § 1 {),2('b), ai 135 {2d ed, 20()'?)' {\'.rk)'i.s &' 
\^oyce. Criminal !mw ai J 093 (“Deeds iviiicl, oihrnvis.c w'ouid be criniina!, .such as tukinii or 
dcsuoying property, lakiiig hold ofn person by force and againsl his will, placing him in* 
ecmfincmcni, oj' even taking his life, arc noi crimers ifdonc witti proper public ainhonty,”]' see 
uiSQ Mudd Penal Code § 3.(.,)3(i)(a), (d), (c), at 22-23 (proposing codificatimi oriustilicaUnii 
vwierc eoadua is -Vcciuireo or authorired by," inier alia, 'dhe laiv dcfining Uieduties or Idnetions 
of a pvibnc oiricer . , .’';e‘thc law governing the urined services or the lawful conduct of war": or 
any other provisiPii oriuw' inipti.siiig a public duty”); National Comm’n on Reform of i'edcral 
trmmial Laws. A i’rGposed .New j-edcra! Criminal Code § 6'02fl,' (“Conduct engaged in by a 
ptihik .servant in iln: cour.se of- his official duiics is jusiilicd when it is required or ruitlinrivted by 
law, ). And <31/2 luvs invoked ajialogotis raititinales wiiei'i ii lias amilj'zcd vvhcihcr Congrc.ss 
intended a pHriictilar crimiiial staiiUc to prohihii specific conduct that otherwise fulls within a 
govemrnen! (igency’.i atiihofHies,'' (IJ) 


! he pubik ivulhorily jiusiifiention does not e.xaise fill conduet of jHiblic offlciaks from all 
criminal prohibitions, 'i’he legislature may design some-criminal prohibitions to place bounds on 
the kirids ot'governmenta} oonduci thtit can lit aulhtiriwd by the I3,\ccu(ive, Or the !cgi.s}.Tiurc 
may enact a irriraimil prohibition in order to dclitriil the scope of the eoudua that the legislmtire 


&indy«, includiag by iJie aiithor«mjs.st.‘mile dim ini)>hi supply the predieme for the a.ssi’iiion nf the )nibli<; auKiurity 
jUvSulkant/ti uih*!:. kmhur,: in sudi criininu! piohibujofi .siinpiy clccv-. itoi apply \o (he. pnriiaifar 

govenusicniai coucuici n( jj».suc iiii (ho liri>( iiuuance beoaunc Coi't^.rc.ss intended thiit prohihiiloi’i to he qualilkul by (he 
public aulharily jusiificalion that it iacorpnnac^, Convcritcly, svheru anoihiic suitutu expressly authorises the 
govynuneni to engage in I he conduct in qnostiotv then there would he no need to invoke the more general 

pu!)!.i.c- (UitiiorivV juaii.fixation dopiruic., because In such a case llu; legislature itiudfhas, in effeeg carved out spccinc 
cx<,iu{}i} 0 {i (jcrmitting (lie exmaive to do whm the legLsiaiurc luu; oilwrwm generally forbidden. Such a 
ciregmsiimcc k iioi acldmssed m W\k white jjaper, (If) 

1 he ciucsiion ol a “piiblk aulhorily"' much:more frequently litigated' in eases wliere n 

prfvMttr jiurty eharf'ed with a ermm interpo.’ses the defense thei he relied upoii rnithori that a public oiTudaj aliogcd!)' 
corilen^^d upoiv In dk clvullciigud conduct. Sm y^nfumtUy llnited States Aitorneyrv’ Manual lit. 9, 

Criminal Resource Manuai § 2055 (dostutbing and discussing three dife^rent such defeases or*\govcfnt.n;qntal. 
authority"); Nadoniil Conindn on Reform of Federal Crlndnai Laws, A Proposed New Federa} Crimhud C;odc 
ff ()02f3);;: Model PoohI Code § :L03(33(b);4‘ee a/.vt) UfMStakes w Fulchvr, 2^0 P.3ci 24/1, 253 (dih Cir. 
iMfciJMim M MwM, 793 F.ld 1114, 1335-36 (i llh Clr. 1986); IJiutcdStom v Ouyymk 743 P‘.2d 5S. 8:i'B4 
(2ci Cir. I9M); Fed K. Crluv. P. 12.3 (requiring dcfciuiant, to notiJy governrneni ifUc miends to iiYvokc such a public 
authority defense). Such eovses arc o.oi in ihis white paper, iutd the discus id on of the “iniblic ttuihOrivy’’ 

justineation is limited to die qucsiion of whether n parucular crindna) law applies to specific cottduci undertakext; by 

o^emks pursuant to their authorities; (U) 

‘' (‘dl.. Fraud tmmigaHmi, 8 Dp, Q.L.C, at 287-88 (concluding tbmcivii suuuip prohibiting 
issuance of visa to an alien known lo be ineligible tiid no(: prohibit vSu^te Department from issuing .such a visa where 
''necessary" to fcbbaie m^ipcjrtant [minigrition and Nmuralf.:^.^'tl1on Service/irndcrcovcrX)p/^afion earricd oni in a 
"r.c'iisoniible" fa.shiorij. 







(bXl) 




!vas oiiKTvvasc airihRrr/.ecl the lixecusivc to uiidcj-takc tHirsHani But the 

that a (c.dciiit criiiiinti! suuuie Ditty incorpoi'die the jtubiic ;siith©riiv iustiftcai^ 
rchecis the laci that it would jioi tunkc sciittc to aUnhme (o CttiigrctiH the iivtoih'‘wit,h rcxpeci to 

jta crimuKi! statutes to jiroliihit ;t!l e.nve.rcci activities undcitakcu by ptthlic omciitisin the 
lugitinutc cxerctseof their otherwise lawfu! autiiorilies, cvcti if Cutiai^'ss iias cicariy iaieiidcd tn 
mtike tuosc .saiwc ®tior.s a crime uhen eominiited b)' persons who are not aaiiiR pursumii to 
f ^ t instances, ihereiore, the better view of a criinioai prohihitioB ma^- 

'VL . it ttiitl Cvaturcs!; iiieant to distiHgoisli thofie persoits vvito are actim' pursirant te mih!ie 
authortty. tii least hr sonie circumstances, fioitt d Nvtva „ou eveurifthe statiite 
dofs not make that tiistiivction express Cf Narchm v. IJumdSlates. 302 fi.S. 379 ISd (i9''7) 
(federai eriminai .statutes should be construed to excindu tiuUioriitcd conduct of puhlie ofije-m ' 
where such «reading -‘would work obvious almirdity as. for oxamplc, the applicatfonofn sjrecd 
law to u poaeeiiraH j,utrsuin§ a .crii:ninal or dri ver of a fire ctigirvc n.n;}x)nil:i.n:g m an itJann'')," 


Here, in tiw citse of a federal murder statute, liicrc: is nu gctierai (uar to a('p!ying the public 
juilionty jnstiJki'itton lo^criniitmi prohibition, fur e.s{ttTipl:e. with re.spcci U) prohibiitons on tire 
unlawlui usem deadly iorco.’ihc Model Penal Code rccomrneiKltdl that .legisbuurc,s should make 
iheittibiic atiitonty (or “public duly”) ju.stification though only wlicrc the usc or.such 

lorce IS covered by n more particular justification (sucit ms delitnsc of oll:icr.s or the u,se ofricadJy 
fora; oy bus' cuibrecinenl), wlicrc the tree of kucIi force “is otherwise cxprcsslv autliorixcd In. 


iViw" ar whei^^ fhrcc 


'"mourn m iho- war/’ Model Paiiai Code 



^ ^ ^ . ‘. j ustM ieo :U) 

u^viirg deadly ioree.. which oilon prescribe dial uh officer uciing in the pcrlbrjuance of his officiai 
didics nuist rejtK.nnabi:y' haverb thai iiuck force .wn,s ^hicccK-saryfOther slates have nr 
nnvadry pFOAdoed the publjc nuihoriiy delensc i.s available where ihc govcrnnu:rU officer 
ongagejj in a 'heusonaok exercise” of hiB ofl'icial Tjici'c is.. iMBvever, .no fcdora! 


r./j;, N<.^ra\7nli v, 302 U.S. 379, 384 (}9*3T) (govwnunitiU VtOrcittpping wa^; proiicfibec! 

by fckterl sinuitc). CU) 


^ Ladi; pi>tcMUai].y appb.cirbie Maiuty avusl be cMfufly and separately exam ined to diseern CoirgrcssOs 

intent Ml \hi$ ri.nipct:.t.>such as whether }iim{K)scs a le.ss qualified limiiation than section ) 1)9 imposes. .Vee 

gt^neraify, eg ., /o Cou/ifries S/kjo/ Dow/} Oi >/7 j^ircrq// Involved in Drug Ttnjjlcking,. 

I K Op. O.L.;C. 14 a ( 1994 ); Appikmikyn of 'NvufroUif Av! Ur€>Bcht} Oovernmen} A\niviiws, 8 Cip, 0 . 1 ,^X. 58 ( 198 |) 
(U) 

Met). R«v. Sat. 128-f40g(1')(b); Pii. G.S:a, | fM(bX2); Tex. l'av»i God® tit. 2. § P.21(0. tU) 
A,rV.;,. Rcv, Star. § 1 ■SatO.C; Myitw Rev Stni, Ann. ill. 17, f 162.2, (tl) 

.'iVv, e.;;. Ala. Slat, f 13A-3-22: N.Y. Pcrml litW | 1); I.al'ave. atow/rftv^-Crro^ luw 

§ 10.:kcX if 135 n. if; Ave nh'o Robinson, Cnminal Uw />dA7;.scv § 149,(u), m 2 15 (proposing tliai the defemx' 
should bo uvaiiablc; only Ifthe aetor cngngei ut tijc authorized cohchici "when ami to the exient to protect 

or f\uilK*r the micrest protected or {nnku'ed by die ofauihority'’ and where it "is ms^rmablo ui rclution to the 
gfuviry .of the or evils tljreateoed and (he iniportaiice of the mtcresls. lo bo furthered by sucli cKcreisc of 
ivuth-ot ity”); id § I49.(e).. at 2 \ 8~2(K (U) 


TOPii&dhrr/ m 9 

" . :3'’ 

(b)(1) 

(b)(3) 





(b)(1) 

(b){3) 

.'umvuc m;« i<; iitialogous, and ncillier seciipn 1 119 nwr uo>' erf die ineorporaied title 18 [it'ovi.siou.s 
si.itnig Idj!]) ilie Mibstiuuivc elcjtictils of tha scGiiojt 1119(li) oilcirsa, provide any cxorcs's 
ynidiuieu a-: to the existence or scope of i!viS:;i i«ti:lic;vtu)n, (1.1) 

Agains! this batskgromid, the lovtchstoiKr lor tile arraljcsis of vdicilr^^^^ scGtitni i t ! 9 
incurpaiat« not only justifications generally, but also the public authority iustification in 
pariiciiiar, is (he iogi.slaiivc itUcm underlying this criniinal statute. Here, the .statuip shcnild be 
■ read to e.y;jude Iroin its pruhibiiory scope killing,s tbrii arc ericotnpassi^^^^^^ 

Ju.s'ti!it.ii.ioiJ,s, which iitclude liic jrul'ilic aut!!Qrii)'yju,y!iiic.{!tjoi!, I here are no itidictuioirs that 
Cor^jp-esshad a contrary intenuon. .Nothing in the text or iegi.sl,'stive histoiy of sccikwts 1! I f, 

11 I c (if title 18 sugge,sis (hat C0tigixxs,s’ inte!vded to exclude the e,stablishcd ptihiic auithorify 
jus! if tea linn ironi those that (Jopgress otliciwise. in.ust i>c undentiaocito havk:; intportod through 
ine u.sc oi the inodificr “irnkiwiul” in those statutes f'v!)icli,.as.exphiincd above, csiabfiKfi the 
.miKstanlivc sco])c ot section i 1 Nor is there siivylliing in the text or legislative hi.slory of 

.section 1 1 19 itself to suggest that Congres.s infemiud lo abiogaic or oftKirwise alTect liic 
ivvailability UDder that stotute of Ifiisj iraditroiiai justificaiioii for killings. On ihecontraty, (he 
relevatit legit^iativc riiaterials indicate that in ometirig section 1 l t d Googrcis.s vvx'is iTJcrei v closing 
<1 tap til a freld dealing with entirely diiTer&ht:kinds of cmidtici than that ;it i.«;suc hctc. (li) 

Tire origin of scclion 1119 was: st bill cirf (fled ‘■MvMdero:fl.jnii;cd States Nat 

Act of 1991,” which Senator Thuntiond; inti-oduecd during the !02d Cdiis?res.s in rcstronse to the 
iTiurdei of an .'\tnericaii in Soutl'j Koroit who htui been leaching at a itrivaxc .school there. Sec 137 
Ceng. lice. X(>'1'5 '^7 (! 9911 (.staiomcnt of.Scn, Tlnirtnond), Shoniy after the nnnder, anoihcr 
Atnencan tcacner at ilte. school acotised a fortner colleague (who wait also a II,S. citizen) of 
having eotnimiied the iHurder, and also eontetsed to liefjhng the fnnnct cotleiigue. cover up the 
enme. Tb.e ieaeher who ccMifes.sed was catvvricte in a South Korean court of (ie.stroyi,ng evitience 
and aiding the e.scape of aeri.miBitlstisiTecl 5 btit the iiidtsd^^d accused of murder !md 

iviiinied to the United Slates before the confesstmi. id at: 867.1 The (..FtJited Slates did not fiave 
an extradition tretity wiilr South Korea that would have nicilitated prosecution of the allegetl 
{tMirdcrer and tltcrcforc, under Ihcn-existing law, ‘'the 1'cdc.rul Government Ivujdl no jurisdlction 
to (irosceute a person residing in the l'nitcd .Sta^ haj'd] murdered, an American abroad 
except in limited cireumstances, such ns u terrori st murder or the inurder of a Federal official.” 

Id ( U) 

To clo.se the “loophole under Federa! law whieh perniit-s pcrsCiiys who murder Americans 
in CBrttiiii forcigti countries lo go punished,” rV.f, the Thttmtoitd bill.vvottid have added a new 
scet;i:o,n to title i 8 providing iliat “{wjliocvcr kills or attempts to kili a; nati'oi.ial of'lhc thwed 
States while .such national is outside the United Slates but within the jurisdiction of another 
country shall be punished .as pro vided under section.s‘ 11 i 1, 1112, and 1113 of this title..” S. 861, 
102d Cong (199!) (incorporated: in S. 1241, lOdCong, §§ 3201-03 (1991)), 'fho :prop.o.sid also 


” 'file arguwofinhai the use. of the term "unlijwfuf' supporre the coriciuswn that seethm. tilt) ineoriioraies 
tlie iHibiie authority justifiMtiiin does not sugge.sidial (he B.bs«nec of sucli a tmn would require a oonii'iiry 
coi'.chi.suiii rc,gar(li!ig,i:lie intended app'iicsbon pf a ei-mn'nal statute to culverwiso autboriaetl goviTiiniem coiwiiict in 
o'.);i,>! .lissa;. Biich statuie mvisi be considered on its own terms 1.0 dcierndMe the relevant coiu',rff..sional intent. See 
supra nat'i i 3. (U) 
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(b)(1) 

mm 








(b)(1) 

(b){3).^ 

TQ^jm^srrL .. . ^ 

cQntainod n prm’i^ the pracedures foi* exiradilion "'to provicle tho oxcouiivo 

branch with the necessary authoriiy, in the absence ofan extradition irany, lo surrender to 
fomijin govcrmneiits violent crintes against U.S. nationals;'’ 1.37 Coni. ficc. 

8676 (199I) (siatcmcnt 0^^ (discussing S. 86), I02d ‘fhe 

Thurrnond proposal was meorporated into an omnibus crime bill that both tl4 f 
i>asscci, but that bill did not become law. (U) 


In the 103d Coniress, a revised version of the '[‘hunuonci hill was included as pajt of the 
Violeni Crime Control and Law i-nferecirr^ Act of 1994. H.R. 3355 § 60009, i036 Cong. 

(1994). T ha new legisjatioo differed irtun tire prev^ bilfin two key respeets. hlrsi, it 
prescribed orimina} jurisdiction: only wlterc both the perpetrator and the victim were U.S. 
nationals, Nvhereas die original Thurmond bill would have extended jTirsctioiion to all. iiislances 
in which t!ie viciinv was- u LIS. luilionai (based on so'-cailcd P’^tsoaa.lH^^ 

Second, the revised legislation did not inc:lvido tire separate provision froni-llie eariicr Thunuonci 
icgislalion liuit would liave amended (he procedures for extradition. Congress enacted the 
revised legislation in ]994 as part of Public i..awNo. 103-322, and il was codified a.s section 
111 9 of title 18. 5’ee Pub. L. No. 103-322, § 60009, 108 Slat. 1796,1972 {! 994). (U) 

4'hus, section ] 119 was designed to close a jurisdicttojial a murder 

that liacl been committed abroad by a private individual—kven die possibility of proscouting 
U.S, nationals who murdered other U.S. nationals in ceTlaiirforeign countries: that lacked the 
tibili ty to la\sdHily secure the perpetrator’s appe at trial. This loophole Imd noibing to do 
with the son of: ICiA countenerrorisni operdlion at jssue hm. Indeed, prior to 

the ciuieiirienl or.sectm^ 111.9, the only red:crnl staiute expressly making it a eri:nie io kill U.S. 
nationuls abroad,.ai lea outside the special and maritime jurisdiction of the United States, 
renooted what a])pears to have beet^ a particular concern with proteclion of Americans from 
tcrrorisi ailacks. 5Vu 18 U.S.C, § 2332(a), (d) (criminalizing unlawful killings ol'U.vS. nationals 
abroad where the Auorney General or his s.ubordinate certifies that the ““offense was iriiended to 
coerce, iniimidaic, or rutaliale against a governmemt or i\ civilian populaiiorfIt therefore 
vs'oiild be anomalous to now road sect ion 1 i I 9’s closing of a iimilod jiirisdiotional gap a.s' having 
been intended to jcti ison in.rporlant applicati of the ostaWished public aulharity j usti fication, 
]>ariicU:kiriy in ligln of the slntuie’s incorporation of substanti ve offenses codified in s:tatirtory ' 


llac lltwrrimrid proposal nlso contained pro^ limilations on prosccutiou virtually iclemlGa 
viral Congress uli tmotciy enacted and eodiftod:yi 18. U>S.C, § 1 i 19Cc), to S. 86 i, 102d Cong. § 2. (U) 

,SVe Gi^olTrcy R. Waison, The Passive f\trsotuP'ky I^in^Iple, 28 lex. tnfl ), 13 (19:^3); 137 Ccurg. 
Rcc, 8677 (1991) (Iclier for Senator Ernest F. Molllngs, from Janet G. Mullms, Assistant ,Se.erc(oiy, Uvgi.dmtvc 
Affairs. U.S. vStatc DeparimciU (Dee. 26 , 1989), submitted for thcfecord during Poor debate qu the lliurawn^ 
(Sd752} ('The United States has ggnerady taken the position that the exercise arexTratcintorial crim^m 
jurisdiction hased solely on the nationaliiy of the viruim inter feres uriduly with the applicaiiaiv o f local law by loeal 
duthotiries.”)^ (U) 

Courts have interpreted oUter federuj: liomicide statutes to uppiy e.Ktratcrriiaria}ly despite the absence of 
an express provision for cxiralcnritorial application. .See, e.g., 18 U.S.C. §111'! (criniinnlizing unlawful killings of 
federal ofncer.s and cmp.toyccs); UnUe^PStaies v. M Kossar^ 582 F, Supp, 2d 488, 497 (S.D.N.Y. 2.008) (construing 
18 U.S.C. 5 1114 to apply c.xtnucrruoriaUy). (U) 









pmvvsions ihfii Irons a!) Hyicationfi wtrrc initiiidad to incoriwiririu I'ccoiaiKad jiisiiRcatiorw ibkI 
CAcuses. (Ui , , ' ' . 

Ji iS true ihni here the t«rg«i may be. a 1,1,S, citizen. Nevenhdess. U.S, citizensliip does 
not pnsvidc a basis for concluding (hai seciion 1 i 19 svouid fail lo ineorrsoraU: (he esiabli.shcd " 
public auriioriiy jusilfieiUion for a killing in ihis case. As explained above, section 1119 
iiicarporatc,s tire iederai mmier and mnnslaugliicr statutes, and thus its prohibition extends only : 
;to •'unlawful'' killings, 1K U.S.C, g§ 1111, 1! 12, a category iluit was intended lu inciude, from all 
the evidciive ol .logjslaiivc iiiter'iS, only those killings: (.riat may not be ivennissibic in light of 
it.it.iitionai jitsiitic.'iiion.s for such aciiori At tiiw itine the j,iredcccs,sor versions of sections 1 ill 
and 1112 were enacted, it was undtTsiood (hai kiiling.s undertaken in accord \\'iih the public 
auiivoiity justif'.ciUion were not ‘‘uiila wfH!" hccau.se (iiey were justi lied. is no indicalioft 
that, tx;cau.se section 1119(b) prmcribe,s the tmiawful kiiling abruacl oflJ.S, ntuionals by US. 
naiionnls, it silently incorporated alt:j,Uf;(ii.ications rorkil]i.ng,s mx/;/ that public authority : 
jiKtificaikm. (b)(1) 

-will. 

(liven dun section ! 119 incorporates the public authority juslificalion, tiie next question 
IS whether u poiciitiai (ilA operation would bo oncoinj.uuated by that j.u.slifica!ian and. in 
piiniciilar, wliethei' ihtii juslifttation would iifiply even when the target, i,$ a United Slatc.s eifixer, 

1 he .,inaiy.sis lc,nd,s to thea)nelusioii lluit ii w«.uld—a conc!u,si<ni that, depends in pari on tlic 
nnlricr dctcnr-inaiion that this kind of o|)eratioi’> would accord with any potential constitutional: 
pniteciionii of a United .States citizen in these circuiii,sian,ees („vue Infra part VI), In reaching this 
c-oudvis-ion. this white paper does not address otlter circurnstances involving different facts, 'live 
facts addrassed licre vvuuW b'C.si-iffieicnt to’establish the. justiileatiori, wlieilicr-ctr not any . 
ptvrtrciiiaf fact is-ncinxssury to the conclusiG^^ i 


A. 




The *‘r,v;ne of reference here is that the United States is currently in the iriidst of an armed 
eonllict, ,«n.* Authorivaition for Use ofMilitivry Force (“AUMF”), Ftib. 1,^, No. iO?-dO, M5 -Stui. 
27.4, § 2{iv)(2:001), and the public authority justilication would encompass an operation such as 
this ette were it conducted by the military consistent With (Ire law.s of war. As one Icsia! 
coiinnentmor has explained by example, ‘11’ a soidita iiitcntioim^ kilLs an encm)' conibaiam in 
■ tiiiic of wttr and vviiltiu th.eiuU'.;5.nr wtirfare, he is not guilty of murder," wliercfi.s, for exampiej if 
iluii soldier intentionally kilte a pfiMonor of war—-a. violaliint of'tho laws of war—he 
i;omnul,s murder," 2 LaFavc, Subsianiive Criminal i.aw § 10.2(c), at 13(3y,wt‘ ako Siacc. vt 6‘«r,y . 
1-3 Minn. ,341, 3T! {1.86S) (“TItat it is legal to kill an alietrcneiny in the heat and exercise of war, 
i.‘! undeniable; out to kill such an enemy after lie laid cidw'n liiis aud.espccialty when he its 
corslined in pi i.=ion, is murder,’’); Perkins & Bdyce, Criminal. Law at 1093 ("liven in time oj'war 
an alien enemy may not be killed needlessly after he has been disarmed and securely 

''in lijthi af thr conclusion that .waion 11:19 and the :.sta!y:tcs it crnss-rcfenee.s fncepiarativ ihi.s 
justifkatum. aiul that the justifrcatlon. would cover an operation of the sort dissusstri.t here, (his disoujisioii docs not 
addnrss wheiiier miiei rmimds might exist for .coucliKliiig tiuti Sitch an operatioR would be lawful, 


•rOdVl?lcCRE2V. 




iiijpriM>a.xr’},“' Moreover, svitijoai invtikiiig ijic^pubik'. auitorltv Juslification: by tertiis. (,)!.(': h;i.s 
i^cbai 0(1 the saoic iiotiun in an opj niyn liae ifUcutiud ;-,eoue of a iccla'al ctiini'/ia! 

s«u:*u ai<st eynceniCd the lete of p<HW(b)y bifia! (hice:. UMtea Skuas Axsisitmac lo Cnuntnc^ 
umi,uum! I.mm (u.vit Aircraft fyiwitmll in Drug Trafficking, ! H Q| 5 . Q.f„Cl !4S, 164 (14941 
i thtil the Aircrafl Sabotage Act of 19X4. 1X U-S-Cf 

§ 32fb)(.^), which prohibits the wiillu! dc.stniciion of a civil tiircnsfi imei ollicrwi.se applic.s to U.S. 
.ttoveniwscnt comltict, .shouki tiot be coa.s(ri.icd: to have '*tiic sitrprising nod 
uaititcndcd cfjcei oi eriminalix.iijg actioii.s by niiliinry jjpjtsonnyt ife lavvfuJ uadcF 
ittuamthsiia; law and dK^aws tokiriHcd coi'dlict''). 


As explained above, an operation of this son would be largrtcd at a .senior leader ofai. 

()u.da or ds us.soetiitaJ forca.: who piinicipaicd in opcral:ional plantttng !br aitcinpied miacks o.t 
tljc^iAiiied S*;stc.s t)o bchairof .sueli ibi'ce.s and who eonlinues to plan svicli aiiack.s, Sev xupm lit 
•i, buch an miivklml U'ould have engaged in conduct bringing him within: the scope ofthe 
AUM!‘ A,ny militgry operation against .such a pcr.son, therefore, vvrmid ho caii icd otrt agatitsi 
soiiictJtic will) is within the core of ittdivkiuals againfii witoin Cfoiiftre.ss bus aulhorizcd the use of 
rie.cess.ary and ariftropriitie force, 


i tiis port (), opcratkiH would td.so bfc coivststent W:!t;h:the laws of war appitcable to a tton 
mtemational aiTitcd cottflier^^ itkemed: jwtt: by .railitafv itet'sottjiel. Any inilitary jnember 


!.,y TiS/k' Commiitas Agutmi Toriniv in Ixrth’lv. Cfmti.’rn»u'in a/hnw!, HCJ 169/02 “j 19,46 i.t M, '>75 
.tS.' ((.sRici Siiprcme Cann dtiiDg as the High CoihI of JtisncR, 7006) f-Wha! soldico, eftht; l.-irne! DelVn.se !-c,..-ce!r ' 
aei piirsuiiiii le tae (iivvs ot iirana! eeiiffici, they ace nctiiij.', ’by law', lyul Uicy:hnve ivgooi.! jiisfiiTemiDirdt'H'nso (to 
iriii'Anal eutpiib(.'tjyj. iiiiweviir, if (Iwy ,'sui contniry lo ilie. laws oi'arreed <;o«nici tiicv may b«, inkr nlni, .'reninidb- 
liablefoiMlMXr Calhmax,il9 UM, P)3 (.6:hCir. l97St(''im’ordtfr to kill iiii.-esi.'itiiir. 

Vieiiuam-er-e '.voutii be ivo iltBgnl oater, (UKf.., ii'jilH' dofendatt!) knew die onter w.i.s illegal oi' !!tiotiliih.avc kimwn it 
wivs itlcgiii, iibcafciKe to mi eider ivas not irlegiil dcfan.'.^^ (ti) 

iri -f 

^rhe rules connici uro rck^viuirberaijse the 8.uprejin‘ Court Ivas-lrcld .tkal the 

Umtcfj i:{ cMgagc^rin a noihlmen^titional ^nneri contlk! Nvith: iii-Qaida. fiamdnn v, Rims/bldSM 1^,3. 557, 
oieS ' j I Alihough art ojyerjitian olilie kiivd woulctoornu^ iu a locntinji ibivi is tar Irarn 

tiuv u.u.'iii ijcu vvi thoaicr o/‘cr>jiil.vai between ihc liivitcd Suites attcl a WJuid ndji-iffcci Lhl^cunvl.\l_sic^^u i'hcn- 

appears to be no nulhoriiy for ihQ pmposhtmn iha! v\'hen t>Mn of ilm panies to aiv.armcd cojtilici and u\:eci:i^^ 
i>{KMiitions fVoni almse in a n.ow iiaiion, an opaninon lu eniptgo (ivj enciny in timi Ibcaiioii can never be part errthe 
'.trrned conflict---ami thus subject to the laws of war that connic^-^unleKS and until the hostihiieb 

bocoiiic suU'jcicit.{iy imensivc .uttd praimcied wulvin that ttew lovation. Nor is there any obvious iea,son why that 
iviore categOirjcah, naifcn.vspec.!fie rule tthottkl i^ovyrn in u non-inieinationai armed cuntllia, Kathei, the cleaernhittMio 
<d \vhcihei a pait^vutar opeKiUon vvouki be pan of an ong()io^* eonnici for pur|yoKes 
reqtfi?coir>icfera:ttp}v efriw pariicailar and circunv’:lances prerent in eocii case. 

i iere. any potential operation would largci a .senior letider of al-Qaitla or its fiss-ocimedfib^^^ iVlorcovcr, 
iiH o|xiriili(;iii would lurcauvdiictud hi Yemen, vvjvcre a co-beijjgcreni ofal-Qaida.. engaged m l 
the Ihrited as pxn-of Che mwx cohvpfeherisive amwd conllici and in league with the principal eticnvy, \m u 
sigrujacarit unti (.VfgtiniKe from wlfich: it k conducting lerrnrist training in m. <nganizcd inanner and 

has exccwled and h phsnnhig td:cxecutc attacks agidinil the United States. Pinatiy, the uugec ofsuchan operation 
Nvoufd be someone edmiauotisiy plimning tittacks fraiu that Y emeni b^ase of opera againra ihe United Stares, os 
the cuoDict vvitb rihQahui cu,>mb 77icse faets in eonibinotion .suppart the judgiBCni.'ihtU this sort of o.penulonin 
Vouve;) would be cofiilncled ns p#l of the nonnnicniaiional armed eonnicl bet^s'oen the United Sunns und ahOaida. 






1.3 






n;spE>nsi!vlc for mtclr n slrikc wcnild likely luive. an obligatif.o lo abnri a sirikt- iflu; or she 
'«hi^,'r' <r “."'‘.''’’'"‘‘‘'T tii.-.proponionaic or that .such,a strike wouid in anv 

ss >n m n '*'■' oCihe Joint Chiefs ofSlaff, lust ruction ’ 

nn ' f^>’0 /, 0 H' of War Fro^ran, If ^.,a. at 1 (Apr. 30, 20 i 0) (••!( is 

. - pu R^V m.ii .. . (inJeniberH of the DOI.) Components comply with tiie law of war eJurinn rW 

Mr': O "'r' i,-. an other intiitary operations.’').' 

nalwreol this sort g! operation would hclj.^ lo ensure that it would compiv 
with die pnneipk- «1 distinction. &«, c,|;,„ IJniicd States Air force, 7’r/rxnr/im-. Air Force ^ 
f oamte I neuinant 2-i .9. at HS (June 8, 2006) (explaining that the “lour rundtuncnPi! principie.s 
; V decisions” arc military !;cco.ssiiy, humaniiv (the nx'oidancft of 

u.meecs.wy sul.enng), proporiionalily, and diNtinclion), further, wl.ilc snclian operalfon wouW 

IK cuiiduLtcu; wiMmhh Warning, ii. wotild noi violate tlic prohibiiions on treadierv and peffidy:^. 

wnich are addressed to conduct jnvohnng a breaei, of cunfidence bv the a,s.sai,laht 6eo a o ' 
rvyuc Canveniioii 1V, Annex, art 23(1,), 36 Sat. a 2301-02 t'(ljt is cspceiWly fbrhiddm. .c, 
Uli or wvtunu .fcachciu-usiy individuals bcicinging in ihe ho-stil,e-nation or annv”)- tW W.vn 
.n-otoco) Aivdiltona! to the. Geneva Convciijic,its oF 12 August !9d9, and Kclating’io llte. 

I roR-ciiof! 01 Vieliins oi Intcrnattotuii Aimed Gentflieis, art. .37(1} (prohibiting the killing, 
injni mu; iir capture o! an adversary in an Internationa! annedpAnflic! by rc.sort to acts "invnini,; 

.| >0 euntiilerice v! jihej adveisary.. , witir imeiu to.betray that conikkmce,*’ including, feignimmi 

K. u> ne.g(iti:iic. under fr.«ccor llag ol suiTcnder; feigning incapacitnfiont nnd ietpniru' 
noncombaiant st.-itu;-;),""' . . i. 


In lign. oi all ihese circ.um.stai:!ecs, ti military opcraiiati against the sort oi'iiidivi.uual 
dcscTibcd above woubl comply with inieriuiiionn! hiw, including the laws.ef war apDliciiblc to 
this armed conflict, and would fa!! within Congre.s.s’.s authoriAition lo use '‘acce,ssary and 
apirepriwe force” against al-Qaida. Con.scquctiliy, the potential attack, ifcondiicted under 
niihiary aiilhority in the manner described, .should' be understood to constitute the lawful conduct 
ol was' and tbifs to be eneornpassed by the piibiie aiitliiuisy juiMificaiion 


^ pivenihe iisscssincnl that an analogous operittibneti»TitKl..out.pursttani to the AUMF 
vvouic tall sviihin llte scojic of the public tuilhority jusfificaliun, there i.s no reason to rcacli a 


•’ AIrhuagli tlve United States is-iwi a fwity to ilie First Hroioool, the Sitito 1 Jcpniuiteni has anHOtinc.«l liiai 
"wysupport the principle that individiiii! .efimtjmnntii.iuti kill, injure, or capture ciiuiiiy jiwsoniHv! by resort to 
pciiidy," Renimk;. orMteiia-el J, Matliftson, rJopaiy ),eg:ii.l Adviser, Uepiirtmcitt of State, T/ic Safhyimfm! Anieekoi; 
Rdu' Cmv'.v- ll'a'iliiHxioH CvHvgu a/ltm ConfirMKV on InmrmUionaf Humanitarian Law, A Wiirhiiup an Ciisi:!jiiiar\‘ 
liuenwnonol Lcnrtmdtkf IPni’mttmiit AMiimiii fa Ihn JP'lSGmmt Cmvomiom, .2 Ara. U. J, oflnr! b, A 
l'ory.if3,4')S Oyx'/), (U) 








diKerent coiiclusion for a ClA operation."^ As disoiissGd above, stieli aii operat® would coiisisi 
of ail attack against an operational leader of an enemy fqrcc, aspajl of the Uojtccl Siates’s 
I'qffdnternationni amicd eonffict with al-Qaida 

:.(bK1) 
p (b)(3) 


i JPinaiiy, liic Cl A—I _ __ . L..'" {b){1) 

woukf conduct an operation of this sort in a nunmer that accords with the itiles irinlcrnulionar (b)(:3): 

f btwnaiHlftrian lmv governing this arrned .,7. . 1 

; ■ S^e supm »i2^A-k^' ' ''7b)(1) 

I. -- .... ..; . '(b)(3| 


’ 'Che poicmiat rcsffkilkms imposed fay two other crjiintiaU«ws~l!! U.S..C. §§ kfidta) and 244.1—are 
addressed in Pans !V and V of this while paper, ikirt VI explains why the Constilulidit woiiid impose no bar to a 
potential CIA operation under these circunistaiices, based tm the facts aattined above, (IJ) 

: , 7 (b)(3) 

, . ^... . .. I If thc lcilling 

by a iivi,imln:r of (he- mmd foretJS would oornpjy with tire liiw of wur htiJ {Uherwi'se be TawfulnciiojiS' of 01A 
ofliciaL'; facllUatiug thal killing should iiLso !io( be unlawfu]. Sac, iLg., Shoo! Down Opinion ai 165 i).33 {‘1'0)nc 
cannot be prosecuted for aiding and nbutling the coirunissio/tpf an act that is not iisclf a crime.”) t^citiag' /. y /4 s 
Shmla^wonh y, Cirv of Birmingham, 373 l/,S. 262 (1963))v . ' |< ‘ '' A ^ ) 

' ... . (b)(3) 

Nor does the fact that CI A pcrsoimcl would be invol v^cd m iMs: vsort^ o i tself cause it to 

viohiic the la ws o f war. It is true that Cl A personnel, by virtue of ihrnr not being pan of the armed farces, Hvould- not 
cvyoy the inmmmty from proseculta under the domestic Ions' of'the coumrlcsdn which they act for their conduct in 

targeting ti{id lei(brccs in compliance with the Itisvs of war.an immunity that the armed forces enjoy by 

viiluc of their stalus. sS’ce i'^hilip Alston, Repon of iha Spvckti Rapporfcur on extrajmiiciol, .\ummary or arhinwy 
execuHom^ 71, at 22 (Unltod Nations Human Rights Council, Pouneenih Session, Agenda llcm 3, May 2H, 2010); 
sac aim Yorum Dinstein, The Conduct of Host!Ikies Under Uni Law of kuerimt tonal Armed 31 (2004) 

{''Conduct ofHastiiiA^ Nevertiieless, lethal aetjyivies conducted In accord, with: ih.o Haw's of w^ar.: and undmaken 
ill Utc course of lawfully a.uthorlzod ho.stUitics, do not violate thetai^hTtfwarky^ facilhat tircy^^a 

canied out in pait by govcfiimotvt actors who arc not oiUillcd to tlic cbinbntant's privilege. The cOntrniy view ''arises 
... from a fundamemal confusioiv hciwcen/ncts: punishiible law and aGis with respect to which 

internalional jaw afforfl!inoproMion.l* Richard R. linxter, .S'r;-Cn//oc/ 'UJnprivilcgitdBdUgerenvy'k Spins,. 

Ouuriilm, and Saboieurs, 28 Bril. Y J3. Int'l 323;, 3.42 (1951) (”Qio law of nations lias not ventured to requiru of 
stnios that they .. . refrain from the vtsc of secret agents or that these activities upon the part ihclr military forces 
or civihan populntion be punished”). Accord Yarmn Dinsiein, 7'hc Distinction Between Combatants and 

War Criminals, ih Internationnl Law at a Time of Perplexity: Bsstys in HonQur ofShabtuiRosenm 1.03-16 (Y. 

Dinstein ed;, 1989), Stalcinents in the Supreme Court's decision in Pxparte Quirin, 317 U.S, 1 (1942), arc, 
sometimes cited .for ihc coninuY view. See, eg,, id at 36 n. 12 (suggesting that pns,sing through enemy lines in order 
to commit “any hostile act” while not in uniform “renders the ofTender liable to trial for violation of the laws of 
war”); ut 31 (enemies who come secretly through the lines for purpose.^ of wagm^^ by destruction of life or 
property "without umlbnii” not only are “goncmlly riot to be cntilled to the status of prisoners of war,” but niso ”vo 
be oflenders ugnmst the law of war subject to trial and piinishinenl by military tribunals”). Beeiuisc iIjc CDun In 
Qulrin focused on conduct taken behind enemy lines, it Is not picar whether the Court in these passages intended to 
refer only to conduct that vvould consdtute perfidy^o treachGiy. 1 ’q the extpni the Court meant to v^uj^ost: more 
broadly that any hostile acts pCFforniedby unprivileged belligerents areybr v,iohuio,ns ofiheiaw^s of war, 

(be {iuili<>rliie.s the Court cited (the Ueber Code and Goionel Wintlirop's milttaiy' law* treatise) tJo not provide clear 
support. See John C. Dchn, 7Vte Hanidan Qm* <wd (he Municipal Offemuy^ J. ImM Crim.T. 63,73- 



(b)(3) 

i 
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(b){1) 

(b){3} 




is'oiliiiig in ilii; tcs! or Icgiskuii'c iTisSoty of,section M 19 inciictiics ihaJ, Cmrgress inicn<leii 
lo cruHMiiijizc such (vpcfaiicm. Sectian 1119 incorporates the tracliiiona) niiblrc mnborhv 
anri did not tm|KJSf any special liiniiaiion on the swipe of that iussi tkaiiori. As 
cxplai,led above, .,viv/;r« ai 10-12, the legislative hisior)' of thaj criaiiHal iiri.iiibition revealed 
y-OiHhes-s s micin lo close a jurisdictional ioopholc that would have hindered prosecutions of 
fnwo«-s. earned out b)- private persDns abroad, Is offers no indication that Congress inlended to 
faoiiibH Uie sargeimg of an enemy leader cliiring an tinned connict in n manner Uiai would accord 
^vnii die hnvs ol xvar wiicn perfonned by a duly authon/.cd goveromem tmcnr.y Nor does it 
mairaic thai h.ongress, m closing the klcntiiieci loophole, mcuin to place ti limiunion on the CiA 
liiiinvouici ,nui v 10 tlm armed- 


(bX- 


^ , , , ■ . 'f'hn;;,, just as 

t.nngress would not^ tiave mlcnded section 1-119 to bar a military utlact; on the sort of individua! 
clcscnbcd r,l)ovc^ iica]) 0 r would !hc provi.sioa lo j>roliibil an aiuick m the snioc 

urrgi.",. in the same aiulKrrized contlict and: in simihtr eotnplitince wi(]i (lie laws of -war. carried mil 

ov ihtoClA UTucGord wifb: 


(b){i) 

(b)(3) 


ihcrt: IS n.o baya:s ia prior Oi^C prccccioni ior a 

C.Kiidde Uio cumoxi onhe use ordcjully OLC has Had oecasioo lo addrc:s:.r whcllior 
panicuiar mmmni ^rauues should be coosiinied to .i:rriad?:alixe otherwise authorized govcruiiKari 
aciiviiics, {.hc absonac cl' n.n express? exception to ihiu uOmh OU/^s’opinions on 


So-Caihd “ 2t Brin Y.JI hit'! at 139-40:; Michael N. 



viesv ihai ifir. cotninission afan: imprl vile god bdlii'ennit ace witfjout rnojc, constunies a vinlatioa of the in[crn.aiicntni 
law orwar. Matiual for Vi\y\ iv, g CoinnwBU ai IVM \ (IttOlO ed.. Apr 27, ZOHrt 
( friOf tiei or aiUn'ti,or5 oi ^^ca ious l)odify Itijur)' "etvnttniuoc- wlnic-die .aucuiurfl aui i-iteel the rociaifcnu’oti; of 
privih-god i>d}igt:?ciH.y’' currU' trjod by a nuhtary cotnmi.ssion ‘‘even ir^uch conduct doc:'> uoi vjobue (he 
l-avv of wai’Or 

A 
n, 

oiuhc a.s.sonifui ilvat m the Case of govemtnein ngcucieti., tliea' i.s an “absence uf iitc tnens rca necessary io the 
oMeinseZ’ Id In fk% liowever, die DvipartrncrU's conclusion abaiM Ihai Act was not based m cfucslions of incus ron, 
b\ii instead on a careful anaJysis dcaionsinuing dial Congress clM not inicnd' the Act, despite iis words or gcnoinl 
appUcabdity, to apjtly to the. activities.of go vennnent ofriciuls ucting vvithin the course and cliiiics as 

offi<ers of die Unhed Suues. SifeApt)!(calio?i o/Nmraldy Aci to Go\wwwm AcdvUics,^ Op. 0:t.C. 5^ 
imA} (U) 
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such cjuesitaH tew not invoked tte puMic auilKniiNMUKuncmion, but vh.e)* have engaged 

siulie same busic, coiUexnmecific ooncertiing wheihcr Congress; mQi\d^L{\ht^ vvki^in\ 

slatule at iss^jc lo prohibit governmem. acrivitics in circn?ns(niiccs where llic same Ci.andvie!: vyoylti 
oc: nnla wlul if perihrmed by ii privaia person. Or.C conciuded iii one sueh opinion that a 
HUHulory proInbW <ni grandng vfeas lo aiions in sham marriages, 8 U.S;..C, § nm (g)ai; would 

not pr'oi>ibii imuliug sueh a visa as |wn orari uridcrcovcr opemiion. FLs'a Frami imesti^mion^ H 
Up. O.La:, m 284. ClIX explained ilrar couriH have recognized ihai it may be bwfiil fbr law 
eniorcejiicni agenu; to disregard odiet'wisc applicable la^vs “wlicji laking uoiion Ihal is neccsBury 
to auaiiy liivn’JCt snissiblc law enhyrceinCHH when the action us can'ictj; out in a rcas(:)iiul:>j:e 

[ashioii, ' IcL at 287. 'flic issuance of an ulherwise unlawibi visa ihal was ncccsstrrv lor the 
utidcrcjH'cf opcisuian to proceed, done in circiHnstiinces«»^-'‘ibr .a limited puffmsc and under close 
.siiivei^dsion*'^ were '‘reasonabke” did not violate the: fklerul statute, id at 2K8. Civen (lie 
coinbinaiion oi c.i.iT;uinwSlaneas ccutcerrangsucd) at) <>]icrHti 0 t it plainly wtmld rrieea this siandard.. 
bVe aho Pi/n? at lC-22 (explaining that a CIA opemiion under the proposed circutusumcas would 
eompiy witlr corisiiiiiiiona! due process and the Kourih Amondrnc.nlbs 'haua.soivaWcne.ss’'tesr for 
the use of dciully .forced tb)(1) 

. . V (VK 3 ) 

Accordinglv, the.coinbinmion olAurcinii.stances prcKcnr Imre suppori:>: the judgment ihat a 
C IA. oporaiion of this sort would be enenmpasseci by the public authority jusiriTcuunin Sueh an 
operatimy therefore, vvoiildnbi resiilt huin section 11 ] 1 and thus would 

noi violate scctioii illf,: 


IV. 

Im sitmfar reasons, C2A operatiort^ kinc! discussed licrc. woidci not violate anoihei* 
Jfcdcral orirninai slatulc dealing witiv‘In ubrcuid. 18 U.S.C.. § 95(5fu). That l;iw makes it u 
crintc to cons|')irc withiri'the juriscliciioi) of the United States 'ho conunit at ciny phice oui-si.de ihc 
United Suites ?:in .ac4 that would consiilute the offense uf murder, kidnapping, or maiming if 
connnitied in the S|>ecial raaritiinc and tc,rrilori.al jtirisdicfi'on of'ibo United Slates'- if any 
cunspuHtor acts within the Uj)itc.d:Staic$ to effect any object of the conspiracy. 

I Ike secrion 1119(b), section 956(a), bars only unlawful kiliings, and the Urtited States’ 
use ol lethal force in nadonai selfHierense is not an unlawfui killing. Section 956(a) incorponitos 
by roforcnce the undcnUanding of'Vmifderi' in section 1111 of title 18. for reasons explained 
earlier in tins white paper, .y(ar.vi«'fr?'crat:5-7y^^s^^^ 95(>(a) thus incorporates the tradiilvanai public 

vaiuhoriiy jiistifieaiian that section 1111 recognizos. A CIA opeuaui-on, on the facts outlined 
above, wmuid bo c()S'crcci by that jvuuification'. Nor does Congress’s rclcrcnce hi.section 95'6(a) 

10 “llte spoclaf niaritin'ic'and- tcrFitorial jufisclicti(.m of ihc United States” rcflcci an imeni. to 
iraniibrrn sych a killing into a ’hinvfdcr'' in these circuinsianceH—nolvvitjysuimiing dial the 
analysts of the apillicability of the pubtio imthority jusiificacionris^ limited tar jKosont |>urpns.es to 
opcratioi'is condncicd abroad.. A contrary coiKtlvisiot) would require uttribiiting (o Gfmgress the 
surprising iiUenliou rd'NaiiTftiri.!i:zing tiir'ough section 956.(a) an Dthciwiae iawful killing oITvn 
enemy leader that ivnoihcr statute specifically prohibi ting the miirder of ITS. niHrunals abroad 
docs not prohibit. (bMi) 

(b)(3). 


T0E-&MrftE’I7 


i? 



1 he icgislnli vc IviNioiy of seciioii riirtlicr con^.O coiicliisiorj rhul tliMi 

.slKivild JKU be coniUrncd,. Wlicri iho provif^hon.was lii's.l ioiroduccd in tin* Scnaitj in 1995, ius 
a|>nn:‘u->r<} nd:drcK?::ed and ryjccfcd ihe nolion (ha: (be c0.n.si>iracy prohibited by that sociioM wiaikl 
apply in 'Vinly auioori^ed'* aciion^^ urniertaken on bohall'of'tlu? federal govcniincnu fJcna'Ior 
Uidco iniroducecl i.he powision ai ihe behest of the !hx\sident, as j)art of'ci larger package idburio 
icrandHtn iogisiabon. Sav \4 \ Cong. Rcc 4491 (1995) (sUiteniciU of Scij. Biden). 1 ie e.xplaincci 
tluii foe [imvesron was designed. Uj a void in (he iawf-’ because Section 95b at (lie linic 
pHadnlnfcd only U.S.-bused conspiracies to coinmit cepain property crimes tibrcnid, and did not 
atldrxess. cFinics a.uiiinst I'jcrsous. /r/.al 45C}b, 'The ainciulincnt was de.slgncd irv covcr im onbnsc 

I nil led by (en'orists’ and was ^‘intended to unsuj'e tlia! (he govcniincju is able to punish 
^hosc persons who irsc the United States as a base in which to j)toi vSuch a crime (a be earned oui 
rvutsidc liR- nuisdietioii of the United Slates/^ Ja\ Notably, the sponsors of ilic ncAv Icgisiauon 
(Ici'iberaiciy declined to pfncc ihc new offense either \vitli:ir) chap^^ of iuie 18; \vhich is 
clcvoied to ^‘Conspiracyf^ or within chapter SJ, which coilccis ‘^Honvicirkd’ offenses (iududing 
ihosc; established in sections i j f 1, ! 1 ] 2. 1113 and 111Irmead, Senator Bidon explain Jd, 
[sjcction 95d is cunlaincd in obu]Uer 4.5 of uttc 1,8, t.Jnilcd States Code, rclatiag U) .inicrierenco 
wi::!h tlie iarcign relations of the United States;' and ihiis was mtended to '^cover(! those 
iiahviduats who, without appropriate governificnta) authorization^ engage in prc;4iil> conduct 
that is !u;nirnul ti) the foreign relations of the Uirilcd Sirites.'’ Id lU 4507. Because, as Senator 
Hnicn c.xplained, lire |m.>viskra was design like other provisiojis ofchapicr 45, to prcveiu 
|n-‘rv::to irnerlercncc w-’iili-U.S, foreign relations, "[i]i is not intended lo uppiy to duly ntUhoriml 
acuons uncienakianonhctevlf of the United Sknes Government;'^ kL\s(Ui also 8 Op O.L.C 58 
i !VS4) (concluding \hin semion 5 ofiho Nhnaraiiiy Act, 18 U.S.C. § V6(), which is also in chapter 
4:> and which fud)i(lM the planning of or pariicipaiion iru iniliiary or naval e.xpediiion.s to be 
earned on (mm the Uniied States against a: foreign slaie with which the Urriicd Slates i.s at peace, 
prohibus only persons acin.tg in iheir ])ri\'a.tc capacity from engagirig in sncli conckicU and does 
not |>r(averibe acUvitieK by gov^rnnicid oflTcials acting within the course and scope of 

their diuies ai; United States trfUcers). Sonalor Daschle expressed this same utKlcrManding when 
he inirodu€.ed the idcnlical provision in a differeniversion. of the antnlerrorism leglslaiion a lbw 
nunriks inter. See 141 Cong. Reo. 1 IfXiO (1995) (statetnerU of Scar Daschle). Cojigtcass enacted 
the now secxkm 956ta} (be ibllowi?i|yYear,x^ ofthc A.ntilerrorisnt :imi iri’fcciivcJDenth ' 
l^enalty Act, Pub, I,.. Ho. 1 Q4H32, tiL VU, ^ 704(0), 110 Star. ] 214,1294-^95 (1996)/ 'fhe • ■ « 

legBIhiivc hisuuy appears u> oontaiii iiotiving to coairodicl die construction of seciion:-956(-a) ' 
dcscrilRd !w'Seoalofs Biden and 19asc^^^^^ (U) ‘ ‘ ’ 

' Aceorvlingiy , scodon 956(a) wottid not pt^ohibii an openn of .the kind discussed here, 

mm 

mm V, 

Thu War CdiViCS Act, 18 U.S.C. § 24'41,,. which makes it n federal crime for a member ()T 
tlic Armed i-orccs or a nation,’f! oiThc Unilcci States lo “nominill) a war ciirnc,’’ fcl § 24-1 li'a). 
Sfibscciion 2441 {c)'dcrmes a ‘Var criiMc" for pui'jroses of the statiitc to rncim imf eondwcl (i) thm 
is (ic.fmcd a.s a grave breach in any of Ilia Oeitcva GoBvc (or any Genevtv proiocol to vviiicfi 
(he iJ.S, It: a pii.i-tyi; (ii) that is jiroliibked by four specified articles of the Hourih .1 lagi,c 
Coio'emion ol’ 19(17, {iii,) that is.n "grave breach'’ rif Gomtnon Article' 3 ot' the Cieneva 
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Codvtu.ioiiv {,js «;k:{iiiw! ulscwfierc in Kcciion 244 i) w'hcii cotnmiucd “iii (ht; coiUcxi ol'and in 
assocuuion ,viin connicl notoriii) inUTiimiona! chnracicr"; or (iv) ihai is a wiiilvi 

^Jl.ing or mdictinn o! serious injuty in violation of the 1996 IVolocol on Iholiihito^ 

oil ihc Use of Minss, Boc.b)^/^ r!lpsand: Oliier Devices. Qi Ihcsu. liur nniv siibwotir,., 
lHnen!u5lt> apivlieanle hi-re is ibai dealing '.vith Coinnion Atticlc 3 of lire Gemivii Conmnions 


in deiwmrg what eonduc; consiiUtics a “grave breitdf' of Cotniiron Aixiole 3 for pumoscs 
‘-'ifiV'J. Ael. subscedoa .’da ffe) includes “niuHierv‘“describcci iir pcrliitart as 

i ,1 IC not 0 l a person wim iiiienlionalj)' kifis, or conspires or alienipis lo kill, ,. one or more 
persons raxing no acti ve purl in the lioslilities, including rhose placvd oti! of combat by snekiuiss 
wonnos. detaiuon. or any oihcr cause ” 1 k U.S.C. § 2.14 i (d)(t This language derives from 
^...ninnhhi At.ie.e ui i I itself, whiclr prohibits certain nets (including mnrder}, agaiiiKl -Ip fersoira 
ill .utg no active pan m the hostilities, Inciuding members ofarnied forces who iiavc laid down 
i icii U'lu those plated hoiw etc comhoi b)' .sickness, wounds, detention, or aiiv other 
cause, .kin.', e.g., Clcneva Coivvcmion Relative to the Tmsmciit of Ptisonc-rs of War, .'\u,g. 12. 
1949,119,6,sj, art, .% 1), 6 U.S.T, 3316, 331 b’-20, .Although Common A.diclc .3 is mo.st comnicmlv 
apptfcd \vjth rcspcci to per,sons wifiiiii a bcllificrem party’s con'rol, sticlr ns detainees, the 
lunguauc ol the aiiicki ks not .so limited—it [irmccl.s all “[p'lcrstui.s taking no active jiart in itic 
iKistiiiiies iu ananneii ct)nf,lict not of an iiiierilaliona! chamcier. (LI) 

W hatever niinht be the oatcr bound's of this caicgor)' of coverx'd pcrscin,s, it could not 
can compass an indivkiuai ol the .sort cunsidurod her;,', Cunimofl .Artidc 3 fines not alter the 
limdamenuii law.iriVvy.ar imticipfe a belligerent p;iri.v’s right in air anned conflict m 

tuiget in-dividiiais who arc pait ofitn cocim's tirnuul Ibrces, The iaiuiuage of Coinnsiin .Ariide 3 
‘ UMike,s'dea.“ tliai iKtti'iiber.s of siiclrarnied forces forhoth the mate and non-siaie ptmic.s to the 
cunliictj . . cue eonskkred a.s riaking no active part in tiic hostiiiiics' only once they h.ave 
disengaged rrom llidi llghslftg ftiiiction f'Jtave laid down their atinid i or lire placed /iw.v t/i- 

jnerc oi combai iSminh^uiricieiU,'^ lutcrnaiiona! Con’iriiiiiec of tiu: Reel C/rosK, 

InierpreUve Gnickince on (hit. kknion ojG')irc^^ Participaiion in Hosiilides Under hilcrnaflonal 
Himnimtarian Un\' 2i (2(.I0;9.'); c/, alw ki at 34 Cindividua!:^ wlio.sc coiuinuou.s fuiiction involve.^ 
the jorcparairnrL cxccuiion,, or coiTimand of actH or operation? ninouniing to diroci rmnicipatioii m 
host ilitic? are assuming a uoiuinuoiLs eombat runolion/' in winch case they can be dccniod lo be 
iricnrbcrs ol a non-statc mined group sul)jc:ct to contiimovis targeting); acxiord Ghn'vM v. Obanui, 
609 In Su|5|). 2(14,13, 65 (D.D.Ch 2009) ('Hhe tact (liuit.'nvcmbcrs cd''a who iiave laid 

down Otcir anus and Ivors ch cvtnhaf an; not Rakin.g.(iu.rj active pun iji the 

hosdiitics' ncecssaHly iin|d ‘menihcrs o(‘armed fbi’ccs';who iuwe nor surrcfidered or been 

inenpuciuMcd arc ‘talcing JanJ.ncdve pan in tho hostilities' simply by A'iruic of ihdr nicnihership 
rn liiose armed (brees”); ki at 67 ('R^omrnori Article .3 is not a suicide f)nci; it xlocs not |>r(ivid,e a 
free puss for Uieuucmbcrs of an enemy’s anned; Ibrccs to go to or Iru as they please so long as, 
lor cKani|)ic, shots are not fired, bombs arc ;n0t e;xpl:odcd, and places mv not hijacked' j. Am 


An opaiuion ofthe kind uv(iuestb.n i;ere vwmld not involve conduct covcrcurby the lauHi Mine 
Protocol, And vhe.(!riie,i:es of the (len-cva Convenlioas to whicit \hQ United States is tuirrcntly a party aikor ihan 
CofninOrM Aftfcie 3, as well as the relcvunr provisions ofUw Annex lo ilic h'ounl} ihiguc C«)nvvinioru apply by their 
ternat only to anned ermflkif? beuveett hvo or inoui of the parties to the Convetujons, Sc 4 \ a.p,., Cieneva Coriventiun 
Kclat iv.e to tlie TrcjUiucni of Prisoners o.rVAir, Ailg, 12,; 1:949,11955], Ull 2, 6- UhS.T. ,33) 3400.. (IkS/NF) 








W' 


acii VC, high-level leader of an eneiitiy force who is GOntinual!)' isivoived in piimnini' and 
recruiliivg tor teimr.a attacks, can on tluit basis fairly be said to be taking *‘an active pan in 
hostilities. .Accordingly, largctmg liim in tire .circiim.stanGcs discu.ssed here M-puld not vioitiie 
Coiiiinon Article J and therefore would not violate tiic War Crintes Act,- !. 


VI, 


{b){3) 


1110/1 wotild not violate seoStOHs 

^j 2441 of title I S of the livS. Code, the fact that sucli an operation nvav target 
a U.S. eiiixen could mtsc dtslinct ciuestions under the Constitution. Niivcrtltclcss, on the facts 
outhiwd aoove, IheConsutotion woukl not preclude sucii a lethal action bccaii.s’c of a tan’ct's 
U.b. oitizensiiip. [ 'f'(b)(1) 

'fbe l••in!l Atnenciinctvl’s Due Froccs.s Chmse.^S will as the Ihturih Antctidmcnt, likely 
piotccis. a IJ.S’. cKivxn in isonia raspccLs even wJiilc he is abroad. See Reid v\. Covert, 35^1 IJ.S. I, 
3-6 (lf).57) (piiiralily opinion); United States v. Verdtij'o-Urdiiidesy 49^ U,S. 25.9, 2()‘)-70 (1990}' 
see also In « Tenorist Bombings of U.S. Embassies tn East Africa, S52 F.3d 157. ] 70 n.7 {2d 
Cir, 2008), i lie fact thiil a-centrai figure in al-Qaidu or its ns.soci«od forces is a tJ.S. citizen, 
however, does not give that person constitutional iimmiinity from attack. 'Ihis conclusion rnids 
siijtport in Supreme Cotirt case law addressing vvlietKer themilitary niay constitutitmally use 
certain types ofmiiitary force against n, U.S, Giii-/cn,who is a ptri; of enemy forces. See Hamdi iv 
Rumsfeld^ 542.y..S. 507. S2::l.-24 (2004) (pfuralily opinion),;iu'/M/YC Qidrin, 317 U.S., 1, 37-3S 

.. ,r(b)(i.) . 


In lfct)ndi,M plurality ol the .Supronie Coiirt U-sc-d llie Mathews ii Eldridge biduacing test 
to unuhv.e the Piilh Amcndinenl due process rigjn.s ofa U.vS. citizen cr.iplured on the battlefield in 
Alghanistan tind dotaitied iit the Utiiiod States wiio wished to challenge the government’s 
p.sertion that he was ,a part of enemy forces, explaining llial “the process due in any given 
instance is determihed by W'cighing ‘the 'private intcre.sl tlrat will be afTcclcd by the oilleial 
action’ against the Government’s asserted iniercst, ‘including the fun<;tion involved’ and the ■ 
burdens the Governihent would-facc in providing greater ;flrocess.” 542 U.S, at S29 (plurality- • 
opinioir) Cquoiing Mathews v. Eldridge, 424 U S. 319, 335 (1976)). Under this balancing test, at 
Iciest in circuinstanccs where the higlrcst officers in the intciligcnce Community have revievyed 
the factimi basts for a lethal openitiGii, and where the CIA has reviewed,, and fc'utnd irifoa.sihlc, an 
Oipeniiion to capture a tiirgoted individtml instend of killing him and continues to nionitor wiicther 
chaivgcd cvrcU:ntstunce.s' wotlld pennii suclr an alternative,, the Constitution doe.s' not require the 
government to provide further process to the U,S. person before msing lethal force against him. 
Sea Hamdi, 542 U.S. tn 534 :(pluraiity ojdnion) (“[tjhe portic.s agree that initial captures on the 
battlefield need not receive the ,pr,ocoss wc discuss-liere;,. tljutjrroccss is due only v/hen lire 
delerrntnaiion i.s made to continue to ftold those wlio have been .seized”). On the battlefield, the 
Govemment’s interests and burdens prcGltide offering a process to j udge whether a detairicc- i.s 
truly an enemy combatant.: 


As explained above, such an operaiion tvould be carried out against an individual a 
dccision-ntakcr could reasonably decide pos:e.s a “cocittnued” and ‘'imininent”! 







(bKI) 

mm 


(b)(1) 


■r^«-iTCkCT/ pr 

linitcd States.. Klo-reover, the CSa, S 

repi'csonittti iha.i it would capture rtilher tlijui target kucIi an >ndivi,d,tiaJ il’ .ihasil'»lc, luit that .sucl) a 
Dpcrmiun ifi would hiM'ntbrKsib 


(b)tl! 

(b)(3! 


(b)(11 

(b)(3) 


Puhiic uiH}ii)v(uy(} AgaluxiTQ:rh(^‘U u^ lsra^^^ w Chv(^nin.t:xini t)/ 
/.vrc?o\ IK'J l(i')n)': 46 \a.M. vs, 39*1 (Israel Supicrnc Court silling as ihc l-Jigh, Court of 

Juslicc. 200(»:i (although arrust, mvostigauon ?uk 1 (rial'knight actually bo. pariicularly praciical 
under itie cojuliiioos cdd.)eiiigereru uccupaiiDn in v^iiich the airny eonu ok the area m which iIk 
< jj>eraiiDii takes j)!acc,‘\suc.h allcnKUivcs ^.‘arc aot means whiclrcan aKva.ys ou tisedC cilher 
l>cceusc.t[tey m: ur because ihey invoK-e a great ri.sk (o Ihc lives orsoWiersh 


Althoagh in the '‘circatiTisiEiEves of’^var/’ as the Hamdl pluraHiy (;l)scrvcd, ‘’the risk oh 
erroneous doprivnlion ofa c.i.!;i5r!:ciik lihcriy in the absence of sufficient- process . . . is very realf' 
54/! 53(1. thfc L)iura!:ty aistj recognized thal realities oi‘combaf' render ceflain uses ul‘ 

lorce 'Vieccssaiy ami .appru|H:ia{c3’ i]icluciin.g against l.I.S. citizens wlu) have become paji of 
enmnv lb roes-'•"•and ihai "due process miu lysis need not biink at iho-se reaHiics/' kl at 531. Iluis, 
at. Icma where, as here, (itc target's aclivitios pose a ''’continued atid imminent threat ol viukmcc 
or ucadv’ 10 IhvS,. persons, the highest olTictTs itt ilic Intelligence Community have reviewed the 
faciual'basivS iortriellval o.poraiion, and. a capture operatiem would be inlcavSjbl.e^-'"-aivd 
CM/\ (uvgjniuzii to iiicmitor wlielhcr changed circumstatiocs vvould pcrmil such iu\ ahermUive—tlie 
'Vcaliii-es .ol'cruiibrn" aac! ibe weight o.f the government's inioresi in usiiig an amharized means of 
Imital force against tliis cneiny arc sucit that the Clonstitutioirw'ould not require the govemment 
lo pr:ovid-e funlicr pmcass to the U.S\ person before using sucli force. CX Jhinnll l.)S. ui 53S 
immiii} ihal tile Court 'hurcoRlISj- ihc.gtrcatcst respect uml considcraiion t.o.thc jutlgmcnls-or 
ru i lit ary alii horilies in mailers reiaiing to the actual tirosecuiian of war, and . , the .scope of that 
dmereoou fieia^ssarily is wide"ky^^^^t'aiiiy upimon). ^ ■ (b)(1) 

■ fbP) 

Simihiriy, even assuming ihai the Faurtb Amendment provides some pfolecuon to a li.S. 
person abroad who is fiarl ofalAJaida itnd lhal the son of operation (iisoussed hem vmvild result 
u; a ‘'.seizure’' within llie meaning of tha.t Amendment such a tetha! 0]'>craticHv\vyuic! -iK-h 
t!:c l*ounh Anicndment. 'I lie Supfc-nic Court has made clear that the constiuitimuility ol'a seizure 
is deierniined by ‘'bainnefingj the nature and quality of (he intrusion on the individuars Founli 
Aincndmcnl interests.ayuinst (he importance ofthe govemrnentai interests allci^ed to the 

intrusiuivC TennesMm \k Garmr, 471 U S. 1, B (1985) (inicrnal t|uatation marks otnitted), esemrd 
Sma v: ihrris. .550 U.S, 3?2, 383 (2007). Fven in domestic law enforoemen! opcraiians. the 
Court luis noted that 'Ivvjl.icre the officer has probable cause to believe that the sus])cei pua-C5 a 
(bleat ofsenuus physical haron either to the oi'ficcr or to others,, it is not oonstituiionai!y 
iinreasofniblc to prcveni escape by using deadly ibree.” Ganter, 471 U.S, lU I f. dlnnn “il the 
.suspect thrc.ai.cris the officer m\h a weapon or there is pr()bci.l>lc ca.usc to believe ihm he has 
coinmitied a-cnnioinvolving (he inili-cliari or tlucatcncd. infliction ofscrious physical Imnvi. 
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(bKD 

(b){3) 


'roi>5acliET,: 


deadly (orcc may he used ifacct^sary lu prevem escape and iiV where fesihlc, soitic warninti 
been given/' jd, w. (b)(1) 

I'ounJj Amendnicni "'r.easor^ublcnc6\s’'^ test ir^ Cf. Sk:Qjl, 550 LI. 

\ Luirncr djej ik).i c^uablis!;} it ningicul Dii/oil switch tlitu triggers ri|dci lire 


wiiciuA'cr an elTlccr’s actions consii(me ^deadly force'"). What would conslfitile a rcasomibk 
usu oi Ictaal force Inr purposes ol’cloincslic law bnibrccincnt operations will be verv diTferem 
iroin whai wouid be rcascmable m the situation ciiscuSsSed lic-rc. At least where high-level 
gpecrnmenl off ciuis have delcrinincd that a capurre apvmi'um overseas is infuasibJc uikI tlvai the 
targeted irersofi is part of a dangerous c/ieiny fruvc and is engaged in activities that pose a 
cunUnued and runvri(lent tlircstito U,S. persons or in 

the use of lethal force would not violate the f'ourlli AtncntinrrnU More, the iriirusion on any 
fourth Amcndnicnt ii:icrcsls would be outweighed by 'Hhc nupoilancc of (he govornnicnlaJ 
intiercsis [tnat j jusajly the iiTlrmkHv" 471 U.S. at 8, base^I cm the foots oiiilm 


(b)t1) 

(b)(3) 






